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NOTES OF OASES. 



Doweb — Commutation — Infants' Lands. -^In Hobaek v. Miller (W. Va. ), 
29 S. E. 1014, it is held that a court of equity is without jurisdiction to sell the 
lands of an infant, at the suit of the widow, in order that the value of her dower 
right in the lands may be commuted and paid to her in cash, notwithstanding the 
allegation that the dower could not be set apart in kind without detriment to the 
property. It was further held that the court being without jurisdiction, the 
decree of sale was absolutely void, and the purchaser acquired no title as against 
the infant; and that a bona fide second purchaser acquired no better title than his 
grantor who purchased at the sale made by the court. 

"A widow entitled to dower," says the court, "is entitled by the common law 
to a part of the realty itself, to be set out by metes and bounds, or a particular 
room in a house; or, if insusceptible of such assignment, then every third toll- 
dish in a mill, or occupancy for a third of the time, or third of the rent. 2 Minor, 
Inst. 159 ; 2 Scrib. Dower, p. 80, sec. 16. This is the rule of dower by common 
right, at the hands of the law. It follows that a widow has no sort of right to sue 
to sell forever from the heir the fee simple, that she may get satisfaction for her 
small estate out of the money. Having no right but to dower in kind, it is absurd 
to say that she can call upon the law to devest the child of his patrimonial estate. 
The common law, which gives birth to her right, contemplates no such thing. 
By common law a widow is entitled to dower in kind in land owned by her hus- 
band during the wedlock, whether owned by him at his death or sold during his 
life. Statute makes her take money dower, if the alienee desires, in lands sold by 
or from him during his life, but no statute gives her right to force a sale. Counsel 
for appellant cite White v. White, 16 Gratt. 264, and Simmons v. LyUs, 27 Gratt. 
922, to the effect that if the property is insusceptible of assignment in kind, in a 
suit for partition, it may be sold, and she paid money in lieu of dower in kind, 
and would thence deduce the correlative right of the widow to force a sale upon 
the heirs ; but, if those cases be correct, I know of none sustaining the widow's 
right to sell the freehold, out and out. to get money commutation for her dower. 
The common law warrants no such remedy to her. Nor can we base it on general 
principles of equity jurisdiction ; for, there being no such right by common law, 
equity will not afford a remedy without right. There is no right in equity to sell 
the lands of an infant, except so far as the statute enables equity to convert this 
land into money. The common law preserves his inheritance until his majority, 
and ties his hands from its waste and sacrifice, by imposing disability upon him. 
Faulkner v. Davis, 18 Gratt. 663; Bart. Chy. Prac., p. 551, sec. 170; 2 White & 
T. Lead. Cas. Eq., pt. 2, p. 1504. Mrs. Miller based her right to sue only on her 
dower right, and on it she could not ask a sale. Hull v. Hull's Heirs, 26 W. Va. 
1, holds that she has no estate enabling her to sue to sell the heir's land, and have 
her dower paid in money." 

This case is to be distinguished from Carneal v. Lynch, 91 Va. 114, in which it 
is held that a life tenant of one moiety may maintain a suit for partition against 
the remainderman and the tenant of the other moiety. 



